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COMMISSIONER FOR CHILDREN AND YOUNG PEOPLE BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Ray Halligan) in the 
chair; Hon Kate Doust (Parliamentary Secretary) in charge of the bill. 

Postponed clause 18:  Functions - 
Debate was interrupted after Hon Barbara Scott had moved an amendment. 

Amendment, by leave, withdrawn. 

Hon GIZ WATSON:  I move -  

Page 9, line 26 - To insert after “Minister” the first time it occurs -  

or the Standing Committee 

This amendment will achieve a very similar objective to that of the amendment of Hon Barbara Scott that has 
just been withdrawn.  It will mean that one of the functions of the commissioner will be, on his or her initiative 
or at the request of the minister or the standing committee, to advise the minister on any matter relating to the 
wellbeing of children.  It seeks to insert the capacity for the standing committee to request advice.  This 
amendment will achieve a similar aim to that proposed in Hon Barbara Scott’s amendment, but it does not 
include reference to both houses of Parliament.  I hope that this amendment is acceptable to members.  It 
attracted some discussion during the afternoon tea break. 

The DEPUTY CHAIRMAN:  I understand that Hon Giz Watson has a further amendment to the clause.  Would 
she like to move that as well? 

Hon GIZ WATSON:  Certainly.  I further move -  

Page 9, line 32 - To insert after “Minister” - 

or the Standing Committee 

This amendment will achieve the same objective as, and is consistent with, my previous amendment.  If agreed 
to, the paragraph will read -  

to consider, and make recommendations in relation to, any written laws, draft laws, reports, policies, 
practices, procedures or other matters relating to the wellbeing of children that are referred to the 
Commissioner by the Minister or the Standing Committee; 

Amendments put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clause 35:  Legal professional privilege -  
The clause was postponed at an earlier stage of the sitting after Hon Giz Watson had moved an amendment. 

Hon GIZ WATSON:  I understand that Hon Barbara Scott has an amendment listed in her name on page 18 of 
the supplementary notice paper to insert new clause 35.  I have moved an amendment to clause 35, which has 
been circulated on a separate sheet.  I understand that Hon Barbara Scott will not move her amendment.  My 
amendment will basically achieve the same outcome for legal professional privilege as her amendment would 
have achieved.  I trust that my amendment will have the support of all members. 

Hon KATE DOUST:  There has been quite a bit of discussion about this issue, and I know that the amendment 
moved by Hon Giz Watson merges the objectives of the amendment proposed by Hon Barbara Scott with that of 
Hon Giz Watson.  I understand what the members are trying to do.  The government does not support the 
amendment, but it will not oppose it and will not divide on it.  We intend to stand by the principle of legal 
professional privilege.  We are concerned that the amendment would remove the right of people to seek legal 
advice for court.  We also have some concerns that reference to “government agency” in the clause would 
remove that protection from local government as well.  However, we understand why the amendment has been 
moved and we will not oppose it. 

Hon BARBARA SCOTT:  The opposition will support this amendment for very important reasons.  
Section 20(2)(b) of the Parliamentary Commissioner Act 1971 states - 

The Crown or any authority to which this Act applies is not entitled in relation to any such investigation 
to any such privilege in respect of the production of documents or the giving of evidence as is allowed 
by law in legal proceedings. 
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The government has totally disregarded this very important section in its bill and given government agencies 
carte blanche access to legal privilege.  Proposed clause 35 is a slightly more conservative restriction of legal 
professional privilege for government agencies than section 20(2)(b) of the Parliamentary Commissioner Act.  It 
follows the recommendations of the Commission on Government in relation to the Auditor General and restricts 
the publication of any material subject to legal privilege if the parliamentary oversight committee considers this 
to be appropriate.  It is important to note that this restriction of privilege applies only in the context of special 
inquiries; it does not apply to day-to-day inquiries made by the commission. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clause 61:  Review of Act - 
The clause was postponed at an earlier stage of the sitting. 

Hon BARBARA SCOTT:  I move - 

Page 27, line 28 - To delete “Minister” and insert instead - 

Standing Committee 

Page 28, line 1 - To delete “Minister” and insert instead - 

Standing Committee 

Hon KATE DOUST:  The government will oppose both these amendments.  Again, the amendments assume 
that the commissioner is a parliamentary officer and governed by Parliament. 

Hon GIZ WATSON:  The clause currently states - 

The Minister must carry out a review of the operation and effectiveness of this Act as soon as is 
practicable after the expiry of 5 years . . .  

I will not support these two amendments for the reason that in the amendment already passed we have already 
said that the functions and powers of the standing committee are determined by agreement between the houses.  
The standing committee can review whatever it likes and can report on the operation of the commissioner.  It can 
carry out a review of the commissioner’s operations after one year, two years or five years.  I think that this 
provision as it stands in the bill would mean that the minister - the government says that the Attorney General 
will be the minister responsible for this act - should also carry out a review.  I do not believe that we should 
remove the obligation for the minister to review the act as well.  I say to Hon Barbara Scott that the standing 
committee can review the operation of the commissioner at its discretion to whatever degree it wants.  Therefore, 
I do not think it is necessary to make these amendments.  The Greens (WA) will not be supporting the 
amendments. 

Amendments put and negatived. 

Postponed clause put and passed. 

Postponed new clause 17 - 
The new clause was postponed at an earlier stage of the sitting after it had been moved by Hon Barbara Scott. 

Hon BARBARA SCOTT:  This amendment refers to the commissioner’s finances and is integral to the 
independence of the commissioner.  It is important for the independence of the commission that there be some 
protection of its funding.  Much has been made of my amendment, most of it inaccurate.  The amendment simply 
requires the commissioner to develop a budget in consultation with the standing committee, and for the standing 
committee to make a recommendation to Parliament.  The government is free to accept, modify or reject that 
recommendation.  I will provide a thorough explanation of this amendment, as some members are unsure about 
its precedent. 

As I said earlier, the clause is taken in a somewhat watered-down form from the Victorian Audit Act 1994, 
which the Kennett government introduced in response to the disastrous Kirner years.  Perhaps this is why the 
government has been so opposed to it in our discussions, even though a similar arrangement exists in 
Queensland and was introduced by the Australian Labor Party in response to the Bjelke-Petersen era.  New 
Zealand and the United Kingdom also use the same mechanism, although I unfortunately do not have an 
exhaustive list.  This type of funding arrangement has been recommended by various royal commissions around 
Australia, including Western Australia, to protect and maintain the independence and integrity of parliamentary 
watchdogs.  The matter was put very succinctly by Hon Max Trenorden in the Legislative Assembly, to which 
the government made no response.  A particularly prophetic submission was made to the Select Committee on 
Advocacy for Children (Appointment of a Commissioner for Children).  It states - 
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. . . a commissioner must be able to act as a “ . . . fearless advocate . . . through legal means or policy 
articulation, without political redress, and be protected from the usual bureaucratic punishment for 
being a squeaky wheel: budget cuts and administrative restructures.” 

Two avenues for silencing the commissioner have already been utilised by the government.  Firstly, the 
administrative structuring in this bill turns a parliamentary commissioner into an agent of the executive and 
subject to ministerial oversight.  Secondly, budget cuts have provided a minuscule $1.5 million instead of the 
minimum $5 million budgeted by the opposition at the last election.  The pros and cons of this resourcing 
mechanism are best summarised by the Commission on Government in the chapter dealing with the 
independence of the Auditor General.  This appears in the Commission on Government report No 1, August 
1995, pages 238 and 239, chapter 6 - “The Auditor General’s Powers to Access Information”.  For the purposes 
of this amendment I will not read the whole of that page - 

Most submissions to the Commission have argued that the organisational independence of the OAG, 
and therefore, the independence of the Auditor General, would be enhanced by different resourcing 
arrangements.   

PAERC has said that they were: 
. . . not convinced that resourcing through the normal Budget process provides the Auditor 
General with sufficient flexibility and discretion with regard to the Office’s organisational 
structure, accommodation, information technology, budgetary and expenditure controls, audit 
fees and financial autonomy. (1992:16) 

The counter view, was expressed by the then Premier, Dr Carmen Lawrence, in response to PAERC’s 
recommendation, was that it: 

... cuts across the basic Westminster model and appears to ignore the checks and balances 
already built into the system.  The Auditor General has the power to report to Parliament on 
any matter, including the inadequacy of the resources allocated to audit.  (Dr Lawrence as 
quoted by PAERC, 1992:16) 

This view has also been advanced by Mr Tyler and Mr McCarrey. 

The arguments developed against a parliamentary committee determining the appropriate level of 
resources for the OAG can be contested on a number of counts.  Firstly, it is not strictly correct to say 
that the basic principle of the Westminster system requires the government to have ‘control of the 
public purse’.  The government must exercise satisfactory control and high standards of stewardship 
over funds voted to it by parliament but it is that very parliament which holds the government 
accountable for its proper use of such funds.   

The over-riding principle of Westminster is that the government can only fund its expenditure where 
parliament has provided it with the money to do so.  The government requests finance but it is 
parliament’s prerogative to grant it.  As such it can be seen that the proposal to have a parliamentary 
committee advise the government of the amount of funds to be appropriated to the OAG does not 
derogate from the Westminster system at all.   

This view is confirmed by information received from the UK about the method of providing for the 
funding of the National Audit Office, as discussed in Section 5.3.  This model, which was first initiated 
in the UK in 1983, has not resulted in any constitutional difficulties.  The budget for the Queensland 
Audit Office is determined in a similar manner.  Section 68(1) of the Financial Administration and 
Audit Act 1977 (Qld) requires the Treasurer to consult with the Parliamentary Committee in developing 
the proposed budget of the Audit Office for each financial year.  Likewise, in New Zealand, the Auditor 
General’s bid and Treasury advice are weighed up by a parliamentary committee before a 
recommendation on the appropriate level of resourcing for the Office is put to the Parliament. 

Secondly, the argument that the Government would lose control of the budget if a parliamentary 
committee were to determine the resources to be allocated to the OAG fails to acknowledge that 
permanent appropriations pursuant to ‘Special Acts’ have existed in Western Australia for a number of 
years.  Permanent appropriations can be granted in accordance with s.72 of the Constitution Act 1889, 
which states that the Consolidated Fund ‘shall be appropriated to such purposes as any Act of the 
legislature shall prescribe’.   

According to the 1993-94 Treasurer’s Annual Statements, ‘[p]ermanent appropriations exist when 
Parliament passes an Act which includes an ‘open ended’ appropriation which does not lapse at the end 
of the financial year’ . . .  Two types of permanent appropriations exist.  The first type is where all of 
the revenue from a specific source is permanently appropriated to a particular agency or program.  For 
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example, the Water Authority of Western Australia retains its revenue to enable it to operate as a 
business undertaking.  Alternatively, the purpose of a standing appropriation against the Consolidated 
Fund rather than a specific revenue source can be defined in a specific piece of legislation.  For 
example, s.37 of the Fire Brigades Act 1942 states that the Treasurer must pay 16 percent of the Fire 
Brigades’ estimated expenditure each year, out of the Consolidated Fund, which is thereby appropriated 
for that purpose.  Under that Act, the Treasurer, who has only minimal input into the determination of 
the funding level, is advised of the cost of the services provided by the Board.  Similar processes have 
been established for the determination of the salaries and allowances payable to judges and certain 
public officers under the Salaries and Allowances Act 1975.  Permanent appropriations are paid from 
the Consolidated Fund and as such are included as ‘Amounts Authorised by Other Statutes’ in the 
budget papers, Treasurer’s Annual Statements and any other reports on the Fund’s transactions. 

Thirdly, whilst the argument that the Auditor General has the ability to report to the Parliament on any 
matter, including the adequacy of the resources allocated to the OAG, has validity, the need to do so 
would not arise if it were the Parliament which set the budget of the Auditor General.  Additionally, it is 
possible that unnecessary delays could occur in obtaining the additional funding required.  Therefore, 
the Auditor General may be unable to complete prescribed audit duties to a satisfactory standard. 

Finally, those against the Parliament controlling the level of the funds provided to the OAG contend 
that it is up to the Government to establish its policy priorities and allocate funds to competing 
programs as it sees fit.  This argument is valid for most agencies.  However, it is flawed when applied to 
‘watchdog agencies’ such as the OAG and the State Ombudsman.  Watchdog functions such as audit 
are carried out on behalf of the Parliament to provide the people of Western Australia with reasonable 
assurance that their moneys have been properly spent.  They are not carried out for the Executive.  The 
independent review of the manner in which public moneys have been spent should not be seen by the 
Executive as an optional extra to be provided for only when other policy priorities allow.  In our view it 
is not appropriate for the Executive to determine the relative priority of the State audit function in light 
of its other policy priorities. 

The DEPUTY CHAIRMAN:  Have you concluded your remarks? 

Hon BARBARA SCOTT:  No, I have not but I need to conclude them.  I suggest that we have evidence to 
support the funding arrangement for the commissioner for children outlined in this amendment.   

Hon KATE DOUST:  The government is opposed to this amendment.  The office of the children’s 
commissioner will be funded from the public purse.  Someone must make a decision about what the funding 
level will be.  Like any person or agency seeking funding from the public purse, however good that person or 
agency is, they cannot be given a blank cheque by Parliament.  Parliament does not have to front the public and 
answer for the taxation level in our community.  The government, and the Treasurer in particular, must answer 
for that.  This is a recipe for a fundamental disconnection between the responsibility for taxation and for 
spending.  We oppose this amendment, but I flag that there is another amendment on the notice paper under the 
name of Hon Giz Watson that we feel probably provides the remedy that Hon Barbara Scott is seeking.  We will 
look to support Hon Giz Watson’s amendment later.   

Hon GIZ WATSON:  I understand the intention of this amendment.  I understand that Hon Barbara Scott is 
concerned that the commissioner’s finances may be restricted by the government of the day.  I have chosen to 
tackle this issue by way of an amendment, which we will deal with shortly.  To a large extent it achieves what 
the member wants in that it gives the standing committee the power to make recommendations.  It is not as 
strong as this provision but we believe that it will ensure that the Parliament, by way of a standing committee, 
can make recommendations.  Ultimately, the Treasurer must have the power to make the final decision on budget 
allocations.  I believe whichever government was in power would have that same view, whether it was a Liberal 
government or a Labor government.  We will not support this amendment but we will be moving something 
along the same lines.   

Hon BARBARA SCOTT:  I conclude my remarks by saying that the Commission on Government applied the 
same argument to the state Ombudsman.  I have no trouble extending it to the children’s commissioner.  Surely 
the state’s children are as important as the state’s funds.   

Postponed new clause put and a division taken with the following result - 
Ayes (11) 

Hon Peter Collier Hon Ray Halligan Hon Norman Moore Hon Barbara Scott 
Hon Murray Criddle Hon Barry House Hon Helen Morton Hon Bruce Donaldson (Teller) 
Hon Anthony Fels Hon Robyn McSweeney Hon Simon O’Brien  
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Noes (11) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Sheila Mills Hon Giz Watson 
Hon Kim Chance Hon Graham Giffard Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Paul Llewellyn Hon Ken Travers  

 

            

Pairs 

 Hon Ken Baston Hon Sally Talbot 
 Hon George Cash Hon Vincent Catania 
 Hon Margaret Rowe Hon Adele Farina 
 Hon Nigel Hallett Hon Louise Pratt 
 Hon Donna Faragher Hon Jon Ford 
 
 
Postponed new clause thus negatived. 
New clause 35 -  
The new clause was postponed at an earlier stage of the sitting. 
Hon GIZ WATSON:  New clause 35 standing in the name of Hon Barbara Scott on the supplementary notice 
paper was withdrawn.  
The DEPUTY CHAIRMAN (Hon Ray Halligan):  Would Hon Barbara Scott confirm that she has no wish to 
proceed with new clause 35? 
Hon BARBARA SCOTT:  Yes, I confirm that it was withdrawn earlier. 
Postponed new clause 35 lapsed. 
Postponed new clause 55 - 
The new clause was postponed at an earlier stage of the sitting. 
Hon GIZ WATSON:  We have discussed this new clause to an extent.  I move - 

Page 25, after line 1 - To insert the following new clause - 
55. Recommendations by the Standing Committee 

In the determination of the budget for the Commissioner for a financial year regard is 
to be had to any recommendation as to that budget made to the Treasurer by the 
Standing Committee. 

I suggest that members give support to the amendment that the standing committee have the capacity to make 
recommendations on how much money the commissioner needs to operate. 

Postponed new clause put and passed. 

Schedule 1 put and passed. 

Title put and passed. 

Bill reported, with amendments. 
 


